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OF APPELLATE REVIEW
1

W a s defendant's guilty plea an admission of the

elements of I he offense to which she pleaded guilty?
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Did the trial court correctly deny defendant's
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1

appellate court will not reverse a trial court's findings of fact
in a motion to suppress unless they are clearly erroneous but
will review legal conclusions under a correction of error
standard. State v. Johnson, 111 P.2d 326, 327 (Utah Ct. App.
1990), reversed on other grounds. No. 890175 (Utcih Feb. 7, 1991).
However, in the instant case, this Court need not substantively
review the trial court's denial of defendant's motion to suppress
because defendant has failed to provide an adequate appellate
record, and the trial court's ruling should be affirmed on that
basis.

Jolivet v. Cook, 784 P.2d 1148, 1150 (Utah), cert.

denied, 110 S.Ct. 751 (1990).
3.

Did the presentence report unfairly prejudice

defendant in regard to sentencing?

No standard of review is

applicable because defendant failed to provide an adequate
appellate record.

Id.

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
U.S. Const, amend. IVt
The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or
affirmation, and particularly describing the
place to be searched, and the persons or
things to be seized.
Other pertinent statutory provisions and rules are
included in the text.
STATEMENT OF THE CASE
On August 18, 1989, defendant filed a motion to
suppress evidence obtained as a result of the execution of a
search warrant covering defendant's residence and evidence
-2-

obtained in a warrantless search of defendant's vehicle (R.4443).

A hearing on defendant's motion was held on Aug. 29, 1989,

and the motion was denied (R. 112-108).
Defendant apparently entered a guilty plea to one count
of possession of equipment with intent to manufacture a
controlled substance, a third degree felony, in violation of Utah
Code Ann. § 58-37c-8(l)(b) (1990), and one count of conspiracy to
manufacture methamphetamine, a third degree felony, in violation
of Utah Code Ann. §§ 76-4-201 and 58-37-8 (1990) on May 18, 1990,
preserving the right to appeal the denial of her motion to
suppress in accordance with State v. Sery, 758 P.2d 935 (Utah Ct.
App. 1988) (R.212).1
Defendant was sentenced to an indeterminate term not to
exceed five years on each count in the Utah State Prison, those

Defendant's failure to produce a transcript of the guilty plea
hearing makes it impossible to verify that a conditional guilty
plea was properly entered, and defendant's statement, signed
prior to entering the plea, does not fully comport with the
requirements set forth for the entry of such a plea in State v.
Sery, 758 P.2d at 938 ("the plea entered by defendant with the
consent of the prosecution and accepted by the trial judge [must]
specifically preserve . . . the suppression issue for appeal and
allow . . . withdrawal of the plea if defendant's arguments in
favor of suppression are accepted by the appellate court").
Defendant's statement reads, in pertinent part, "I have entered
into the following plea agreement with the State: that upon
pleading to the two 3rd felonies [sic] herein the other charges
will be dismissed [and] that the state agrees to my right to
appeal the issue of entrapment and the elements of the
warrant/search as to suppression of evidence." (R. 167).
Defendant's statement fails to provide that her plea could be
withdrawn if defendant's argument in favor of suppression are
accepted by the appellate court. In Sery, this Court was firm in
stating the requirements of entering a conditional plea and
should continue to mandate that the record specifically reflect
those requirements. Consequently, in the instant case, this
Court may affirm defendant's conviction for failure to enter a
proper Sery plea.
-3-

sentences to run concurrently (R. 212). On Aug. 3, 1990,
defendant filed an application for a certificate of probable
cause, and that application was granted and the certificate
issued on Aug. 17, 1990 (R. 210-208; 218-217).
Defendant filed a notice of appeal on Aug. 3, 1990 (R.
207).

On Dec. 3, 1990, defendant filed a certification that a

trial transcript was not needed on appeal (R. 222).
STATEMENT OF FACTS
For the purpose of this appeal, the findings of fact,
as issued by the trial court and attached hereto as the Addendum,
provide the only pertinent factual statement.
SUMMARY OF ARGUMENT
Defendant's guilty plea was an admission of all the
elements of the offense for which she was charged, and the State
bears no burden of proving any of the elements.
Because defendant provided no transcript of the
proceedings below and did not cite to the record, the trial
court's ruling should be affirmed.
ARGUMENT
INTRODUCTION
Defendant raises four points on appeal.
three concern fourth amendment issues.

Points one and

Point two concerns

whether defendant had the requisite intent to be convicted of the
crime.

Point four concerns alleged use of a presentence report

in the sentencing of defendant.

Each point can be summarily

addressed, and the State will address them in an order most
easily understood, beginning with defendant's point two, followed
by points one and three and finishing with point four.
-4-

POINT I
DEFENDANT'S GUILTY PLEA WAS AN ADMISSION OF
ALL THE ELEMENTS OF THE OFFENSE TO WHICH SHE
WAS ENTERING A PLEA, AND DEFENDANT MAY NOT
HOLD THE STATE TO PROVING ANY OF THE
ELEMENTS.
Defendant argues that the State did not prove that she
knew or reasonably should have known that equipment seized by
police officers was going to be used with controlled substances
(Br. of Appellant at 5).

In so arguing, defendant cites to an

"intent" provision of Utah Code Ann. § 58-37a-3 (1990). In fact,
that statutory provision, as part of the Utah Drug Paraphernalia
Act, does not define an offense but provides a definition of drug
paraphernalia.

Defendant pleaded guilty to possession of

equipment with intent to manufacture a controlled substance, in
violation of the Controlled Substances Precursor Act, Utah Code
Ann. § 58-37c-8(l)(b) (1990), which offense reads as follows:
(1) It is unlawful for any person to
knowingly and intentionally:
. . .

(b) possess any three-neck round-bottom
flask, tableting or encapsulating machine,
gelatin capsule, or equipment specifically
designed or modified to manufacture a
controlled substance with intent to
manufacture or with intent to facilitate the
manufacture of a controlled substance not
authorized by Chapter 37 or 37c, Title 58.
Pursuant to rule 11(5)(d), Utah Rules of Criminal
Procedure, a court accepting a guilty plea must find that a
defendant understands that a plea is an admission of all the
elements of a charge.

Defendant has not provided this Court with

a transcript of her guilty plea hearing, and she has not alleged
that she did not understand that she was admitting to each

-5-

element of the offense she was pleading to.

Moreover, the

statement that she executed at the time of her plea states the
elements of the offense and the fact that she understood that by
pleading guilty she was admitting to those elements (R. 168,
paragraphs 10 and 11). The State bears no burden of proving any
elements of an offense when a defendant pleads guilty.
Defendant's claim must be rejected.
POINT II
BECAUSE DEFENDANT HAS PROVIDED NO TRANSCRIPT
OF THE PROCEEDINGS BELOW AND DOES NOT CITE TO
THE RECORD, THE TRIAL COURT'S RULING SHOULD
BE AFFIRMED.
Defendant argues that the warrantless search of
defendant's vehicle and the warrant search of her residence were
not reasonable and violated the fourth amendment.

In reviewing a

trial court's ruling on a motion to suppress, this Court normally
applies the following standard;
In considering the trial court's action in
denying defendant's motion to suppress, we
will not disturb its factual evaluation
unless its findings are clearly erroneous. .
. . The trial judge is in the best position
to assess the credibility and accuracy of the
witnesses' divergent testimonies. . . .
However, in assessing the trial court's legal
conclusions based upon its factual findings,
we afford it no deference but apply a
"correction of error" standard.
State v, Johnson, 771 P.2d at 327 (citations omitted).
Defendant not only has failed to object to the trial
court's findings of fact, but she also has failed to provide a
transcript of the hearing on the motion to suppress and has not
cited to any record in her brief.

Therefore, this Court must

assume the correctness of the record below and affirm the trial
-6-

court's denial of defendant's motion to suppress.

See Jolivet v.

Cook, 784 P.2d 1148, 1150 (Utah), cert, denied, 110 S.Ct. 751
(1990) ("If an appellant fails to provide an adequate record on
appeal, this Court must assume the regularity of the proceedings
below.")(citing State v. Miller, 718 P.2d 403, 405 (Utah 1986);
State v. Robbins, 709 P.2d 771, 773 (Utah 1985); State v. Jones,
657 P.2d 1263, 1267 (Utah 1982); State v. Steqqell, 660 P.2d 252,
253 (Utah 1983) ("This Court will assume the correctness of the
judgment below if counsel on appeal does not comply with the
requirements of Rule 75(p)(2)(2)(d), Utah Rules of Civil
Procedure [substantially readopted in rule 24(a) and (e), Utah
Rules of Appellate Procedure], as to making a concise statement
of facts and citation of the pages in the record where they are
2
supported")(quoting State v. Tucker, 657 P.2d 755 (Utah 1982)).
POINT III
BECAUSE DEFENDANT HAS NOT PROVIDED A
TRANSCRIPT OF THE PROCEEDINGS BELOW AND FAILS
TO CITE TO THE RECORD, THIS COURT MUST ASSUME
THE CORRECTNESS OF THE TRIAL COURT'S RULING.
Finally, defendant argues that a statement in a
presentence report concerning defendant's past behavior was
prejudicial to defendant and false (Br. of Appellant at 10).
However, defendant has provided no transcript of the sentencing
proceeding, has failed to cite to a record and has failed to make
the presentence report available to show this Court whether her

It may also be noted that defendant failed to include a
statement of facts in her brief, as required by rule 24, Utah
Rules of Appellate Procedure.
-7-

allegation is true.

For the same reasons cited in Point II,

supra, defendant'3 argument must fail, and it should be rejected.
CONCLUSION
For the foregoing reasons, defendant's convictions
should be affirmed.
RESPECTFULLY SUBMITTED this

I?

day of February,

1991.
R. PAUL VAN DAM
Attorney General

cu;
4

JUDITH S.H. ATHERTON
ssistant Attorney General
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ADDENDUM

IN THE FOURTH JUDICIAL DISTRICT COUR'
UTAH COUNTY, STATE OF UTAH
*******

STATE OF UTAH,

Case Number

88-CR-0042
88-CR-0043

Plaintiff,
RULING

vs.
FOSTER LEONARD and APRIL GARZA,
Defendants.
********

This matter came before the Court on the August 29,
1989 hearing on defendant's motion to suppress evidence obtained
from the arrest of above entitled defendants, and the subsequent
search of defendants1 vehicle and place of residence•
Ragan appeared for the State.
represented by counsel.
Fitt

and

defendant

Sherry

Both defendants were present and

Defendant Leonard was represented by Jay

Garza

was represented

by Dean Zabriskie.

Witnesses were called and evidence was presented.

The Court,

having carefully considered all the evidence enters now its:
RULING
From

approximately

May

lf

1989,

law

enforcement

agencies had been conducting suveillance at Intertech Chemical in
Orem Utah.

The surveillance has resulted in a number of arrests

and convictions.
conducting

On July 20, 1989, Detective Terry Fox was

surveillance

at

Intertech.

He noticed

defendant

Leonard in the parking lot wearing casual clothes and using what

appeared to be a personal vehicle rather than a company vehicle.
Leonard behaved in a nervous manner.

He purchased what looked to

the detective to be glassware and chemicals and appeared to pay
in cash.

Defendants loaded the glassware and chemicals in to the

vehicle and left the parking lot.
Detective Fox decided to follow the vehicle in order to
identify its owner.

As Fox attempted to follow the vehicle,

another car swerved in front of Fox in an apparent attempt to
disrupt his progress.

It appeared to Fox that the defendants'

vehicle was trying to evade pursuit.

Fox noted reckless behavior

on the part of the defendants as they turned to get on the
freeway that nearly caused an accident.

On the freeway, the

defendants' accelerated to over 70 miles per hour in a 55 miles
per hour zone.
Detective Fox called for back up after a check through
dispatch found no owner registered for either the plates of the
defendants' vehicle nor for the vehicle that swerved in front of
him.

The vehicle was stopped without incident after the backup

arrived.
and

gave

The officers on the scene then arrested the defendants
the

appropriate

Miranda

warnings.

Defendants

were

interviewed separately concerning what they had purchased and the
purpose for which they had purchased it.

They gave the officers

different stories—but both indicated that they were purchasing
the equipment for someone else.

Defendant Leonard at first gave

a false identification and date of birth.
in defendant Garza's purse.

Over $2,000 was found

Prior to the arrest of the defendants and the search of
the vehicle, the officers had made contact with Intertech and
were told what the defendants had purchased.
the

vehicle—including

glassware

and

The items found in

chemicals—matched

description of the merchandise given by Intertech.
contained

items

methamphetamine.
her own*

frequently

used

in

the

the

The vehicle

manufacture

of

Defendant Garza gave two different addresses as

After checking with Mountain Bell, the officers found

that one of the addresses given had a phone listed in her name.
Based upon the information given above, a search warrant was
served

on

defendant

Garza's

residence.

Numerous

"listed"

chemicals and drug paraphernalia were found.
The Court finds that the stop made by the officers was
appropriate and legal.

Detective Fox had reasonable suspicion

based on the circumstances taken as a whole.
not

appear

to be ordinary

businessmen;

The defendants did

they

appeared

to be

nervous; they drove erratically; they used what appeared to be a
personal vehicle; another car seemed to be acting in concert with
defendants

in an

attempt

to

block

the

detective's

pursuit;

dispatch could not identify owner of the the vehicle from the
license plate number; the defendants were traveling more than 15
miles per hour in excess of the speed limit; the list of items
purchased given to the officers while in pursuit were indicative
of illegal activity.

All of these factors taken together could

easily create a reasonable and articulateble suspicion necessary
to make an investigatory stop.

Defendants were properly given their Miranda warnings.
Even before the officers began investigatory questioning which
does not require

it, defendants were given Miranda warnings.

Salt Lake City v. Carner, 664 P.2d 1168, 1170 (1983).
The

Court

believes

vehicle was proper.

the

search

of

the

defendants1

The list of items purchased from Intertech

received while the officers were in pursuit, combined with the
suspicious

behavior

of

the

defendants,

and

all

attendant

circumstances, created probable cause for search of the vehicle.
Even if the search was improper, the illegality would not affect
the legality of the search warrant.

The reasoning of the Court

is that information relative to the evidence found in the vehicle
was available to the officers in the form of a purchase order
from Intertech.
The chemicals and equipment found in the defendants1
vehicle and on the purchase order from Intertech were commonly
used

together

testimony

in

the

making

of

methamphetamine.

In

fact

indicated that the materials found lacked only one

specialized piece of glassware and some other chemicals to allow
one to easily make methamphetamine.
rarely

used

in

methamphetamine.

conjunction

to

Also, such equipment is

make

anything

other

than

The officers, being aware of the facts above,

had probable cause to make the arrest.
The Court believes that there was sufficient probable
cause for the issuance of the search warrant based on the conduct
of the defendants and the purchase order from Intertech.

This

probable cause was enhanced by the statements of the defendants
relative

to the

intended

use of the supplies obtained

from

Intertech and the false information given relative to living
quarters and identity.
For the reasons given above, the Court finds that the
stop of the defendants1 vehicle, the subsequent questioning of
the defendants, and the issuance of the search warrant were
proper.

Therefore,

the

Court

denies

defendants

motion

suppress.
DATED in Provo, this

/ <?

day of October, 1989.

BY THE COURT
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Dean Zabriskie
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Sherry Ragan

to

